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district, Irank M, Hoelker, Clerk of sald
school district, and Otto Schomberg,
Tressurer of Franklin County, Missouri,
Defendants,

"It is my understanding that the Treasurer
of Frenklin County holds an apportionment
for Reorganized District R-8, Also he
holds the utilities tax received from the
County, Seid treasurer desires your
opinion as to whether he cen legally pay
this mone; to said Reorganized School
District,

The case referred to in your request, hereafter referred
to as the Berghorn case, held that two of the schools in Re~
organized Listrict No, é. Franklin County, Mlssouri, i.e.,
¢ildehaus end Krskow schools, were not free public schools and
hence were not entitled to be supported by publie school money
or public funds, The court did not detail the findings of
fact, the provisions of the decleratory judgment or the in-
junctive decree of the lower cowrt in its deeision, ¥arly in
the decision the court said: "The judgment as entered, include
ing the specific findings of fact, the declaratory judgment and
the injunction decree covers some thirty seven pages of the
transeript, Space permits only a very brief review of the
faets," Later on in the opinion the court said:

"In view of the issues raised on this
appeal, it will not be necessary at this
point to review the detailed provisions of
the declaratory judgment entered on count
one, Under count two, the court enjoined and
restrained defendents from continuing the
arrangement for the joint operation of motor
buses and from using any public monies for
the Joint cperation of motor buses under an
arrangement with the Roman Catholie Church,
enjoined and restrained defendants fron
using or paying any public monies for the
maintenance end support of either ol the
Gildehaus schools or the Krakow school,

as presently conduected and maintained,
enjoined and restrained defendants from
employing as teachers any nun or nuns of

the order of the Sisters of the Adoration

of the Most Preciocus Blood of O'Fallon

or any nun or nuns of the Order of the Poor
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School Sisters of Notre Dame and from
employing as a teacher in any public school
within said district 8 'a person wearing

a uniform garb prescribed by a religious
order of the Roman Catholic Church,! and
enjoined defendants from conduecting any
school in said distriet upon property and .
in any building belonging to the Roman
Catholic Churech unless said property be
removed and separated from premlses on
which is located any nuns! home, church
buildings, or priest's home and unless

the premises be validly leased for a
specific term under an agreement removing
sald property from the control of the
church by the terms of the lease, The
Rock Hill district and its officers were
enjoined and restrained from paying publie
funds belonging to said district for
tuition to District 8 for resident pupils
of the Rock Hill District attending either
the Gildehaus or Krakow schools in District
8, We need not review further the de=
tailed provisions of the injunction decree,"

The court made a brief review of the facts and the ruling
of the lower court and closed by affirming the judgment, Al
though it could have done so, the upper cowrt did not amend,
modify or supplement the judgment of the lower court,

With respect to the effect of an alffirmance of a judgment
of a lower court, it was said in Gery Realty Co, v, Swinney,
17 s.wW. (2d4) 505, l.c. 5093

" % # # This judgment was affirmed by this
court, After such affirmance, the judgment
was still the judgment of the circuit court,
The judgment of affirmence was not an ine
dependent judgment of recovery, but a pro=-
nouncement by this court that the judgment
of the eircuit court was right o:nd should
remain in force, Meyer v, Campbell, 12 Mo,
397, 401y * « = "

Therefore, since the upper court did not purport to detail
the injunctive relief granted by the lower court or to enter a
decree of its own, we must look to the provisicns of the decree
of the lower court as being the only decree in farce,
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It should be mentioned at this point that the lower court
made & specific finding that the Zliegemeyer school operated by
Reorganized District No, 8 was a free publie school and entitled
to support from publie funds, This finding waes not disturbed
or questioned by the uprer court, The injunctive relief
granted was only with respect to the operation of the schools
known as Krakow and Gildeheus in Reorganized District No, 8,
Franklin County, Missouri, and Rock Hill District No, 23,
Frenklin County, Missouri,

Specific injunctive relief was granted agalinst the officers
and directors of Reorganized Distriet No., 8, Franklin County,
Missouri, with regard to the expenditure of public monies, the
operation of these schools and joint operation of motor buses,
The only injunctive relief granted zgeinst defendant 0Otto
Schomberg, Treasurer of Franklin County, Missouri, was that he,
along with the officers and dircetors of Rock Hill Sehool
District No, 23, Franklin County, Missourl, was restrained from
paying publie funds belonging to said Rockhill School District
under their control for the uses and purposes of said district
for tuition to Reorganized School District lNo, &, Frenklin
County, Missouri, for resident pupils of Rock Hill School Dis=-
triet No, 23 attending either of the Gildehaus schools or the
Krakow school, He was not restrained from paying over to
Reorgsnized School District No, 8, Frenklin County, Missouri,
eny funds in his hands,

The treasurer of Franklin County has funds in his possession
raised from local texation and money allocated from the publie
school fund of the state, Upon the ultimate distribution of
these funds they mey be separated and disposed of according to
the source from which derived, but for the nurpose of determine
ing what disposition should be made of them by the county
treasurer they may be treated substantially the same,

The procedure whereby a school district reccives its
allocation of state aid is set forth In Section 161.030, RSMo
1949, Summerizing the spvlicable portion of that section, the
district clerk mskes a report to the county supcriuitendent
showing the number of dayes attendance of all pupils, the length
of the scho«l term, the average attendaence, the number of days
taught by each teacher, the sslary of each teascher, and any other
informetion required by the stete board of education, He swears
to that report before a notary and is mede criminally liable for
knowingly furnishing any false information in that report. The
county superintendent then a-proves the report and turns it
over to the county clerk who summarizes it as prescribed by the
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statute and forwards it to the State Boerd of lducation, It

is on the basis of this report that the State Board of Iducation
makes its apportionment to the district, The State Board of
Education then certifies the amount so apportioned to the

State Comptroller for his approval and a warrant is issued paye
able to the county treasurer and forwarded to him, The statute
then says that:

" & % # The county treasurer shall immedi-
ately upon receipt of such moneys distribute
and eredit to the various school districts
in the several counties the amounts due each
district as apportioned and reported to the
county treasurer and county clerk by the
state board of educationj # = # "

Further, with regard to money in the hands of the county
treasurer apportioned to any town, city or consolidated district,
from whatever source derived, Section 165,343, RSMo 1949, provides:

"Whenever any state or county school money
apportioned to any town, city or consolidated
school district shall have been pald to any
county or township treasurer, as now provided
by law, the same shall, on the application

of the treasurer of said town, city or cone
solidated school district, be paid over to
him by sald county or townshlp treasurer,

and the receipt of any such schocl district
treasurer for salid money shall be a lawful
voucher for the disposition of said money by
said county or township treasurer, and be
accepted as such by the county court or other
body or person having authority by law to
make settlements with said county or township
treasurer,"

If money eredited to the varlous school districts remains
in the hands of the county treasurer and 1s drawn upon by warrants,
he does have the duty of seelng that such warrsnts sre in proper
form (School Dist, No, 45 of Pemiscot Co, v, Correll, 286 S.W,
136), that they are pald out of the appropriate fund, and other
ministerial duties specified in Seection 125.110, RSMo 1949.
However, he is not given the discretion of determining whether
funds in his hands credited to a school district have been
properly apportioned to such district, nor cen he withhold pay-
ment of funds so allocated to a district, whether derived from
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local texation or state aid, upon any assumption that such
money may be illegally expended,

In the cuse at hand the cowrt found that the Gildehaus and
Krakow schools were not free public schools and, hence, not
entitled to be supported by public school money or public funds,
The Ziegenmeyer school was found to be a free publie school
and entitled to be supported by public school money and publie
funds, All are but pert of Reorganized School Distriet FNo, 8,
Pranklin County, Missouri, It 1s apparent that said distriect
is entitled to thet portion of the public school money appore
tioned to the distriet for the Ziegenmeyer school but not that
portion allocated on the basis of attendance, etc., at the
Gildehaus and Krakow schools, But the eounty treasurer Las no
method of determining what portion was legally alloceated to
Reorganized School District No, 8, nor does he have any authority
to do so, The county treasurer does not expend school money belong-
ing to such a district, He is a mere conduit,

An analogous cuse 1s that of' State ex rel, Randolph County
v. Evans, 240 Mo, 95, 145 S.W, 40, where it was held that the
State Superintendent of Schools could not collaterally attack
the truthfulness or correctness of an enumeration upon which the
amount of state aid wes bu.sed, In quoting with approvel from a
New Jersey case the court said (Mo. l.c, 108):

"tThe whole school moncy of the State is
thus passed down to the township collectors,
and they are ordered to pay it over to the
town superintendents; and then the town
superintendents are ordered, by the statute
(Nix, Dig, 735, sec, 17), to apportion the
whole money so received among the several
school distriets, in the ratio of the number
of echildren capable of attending school
between the ages of flive and eighteen, and
to pay it over, on the orders of the
trustees, to the teachersj so that it will
be perceived that the distribution of all
the school fMunds, both State and townshiyp,
in every county, towmship, and distriet of
the State, is based upon this ascertaine

inz of the children by the district trustees,
The whole movement depends upon the [ine
ality of this ascertainment, If this retum
be in its nature judicial, the county
collectors, the township collectors, the
town superintendents, can safely pay over
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the funds, respectively, as commanded by

the statute, They perform merely ministerial
functions, and are liable to indictment for
not doing so; and the whole school system
moves on harmoniously, # # # "

Therefore, since the county treasurer is given no discretion
in the distribution of publie school funds in his hands appor-
tioned to & reorganized district, and was not en joined by the
court from distributing such funds to Reorganized School District
No, 8, Frenklin County, Missouri, he must obey the statutory
mandate and either turn such funds over to the treasurer of
Reorganized School District No, 8, FPranklin County, Missouri,
upon the application of the treasurer of such district or, in
the absence of such application, retain such funds credited to
the district until such time as they may be ordered refunded to
the public school fund in whole or in part by some lezally cone
stituted body authorized to make such an order,

As for the funds in the hands of the county treasurer
raised from local taxation and credited to Reorganized School
Distriet No, 8, Franklin County, Mi:souri, there is no question
but that these funds may and must be turned over to the district
treasurer upon his application or reteined to the eredit of such
district in the absence of such application, The derivation
and source of those funds 1s entirely different from the state
aid above discussed, The basis for their allocation to the
district is not that of number of days of attendance of pupils,
average attendance, ete,, as in the case of state aid, but
rather is based upon the amount of property in the district
sub ject to taxation and the rate of taxation previously estabe
lished for school purposes, The district and its officers are
limited in the manner in which these funds may be expended by
virtue of recent cuses decided by the Missouri Supreme Court,
but the duty of the county treasurer with respect to these
funds is the same as above discussed in regard to the funds
derived from state aid, He has no discretion in the matter and
must deliver such funds to the treasurer of the district upon
his application or retain them, credited to the district,

This opinion is confined to the question submitted and
does not purport to define the rights, duties or liabilities of
eny other person, officer or legally constituted body,

CONCLUSION

It is the opinion of this office that a county treasurer
having in his possession funds derived in part or wholly from
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allocation of state ald to a reorganized school district should,
upon the application of the treasurer of such district, transfer
such funds to the district treasurer, or absent such application,
should retain such funds in his possession, credited to the
district, until ordered to refund them in whole or in part to

the publie school fund by some legally constituted body authorized
to make such an order, The faet that such funds may have been
allocated on an improper basis and consequently involved in
litigation wherein injunctive relief was granted does not change
this, provided that the court decree does not restrain the

eoungy treasurer from making such distribution, Those funds
derived from locsel taxation should be eredited to the school
distriet and trunsferred to the treasurer of the district upon the
application of such treasurer, _

The foregoing opinion, which I hereby approve, was prepared
by my Assistant, John W, Inglish,

Yours very truly,

JOHN M, DALTON
Attorney General
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